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This proceeding arises under the authority of Section 3008(a) of the Solid Waste Disposal
Act, commonly referred to asthe Resource Conservation and Recovery Act (“RCRA”), asamended,
42 U.S.C. § 6928(a), and is governed by the Consolidated Rules of Practice Governing the
Administrative Assessment of Civil Penalties and the Revocation/Termination or Suspension of
Permits (the“ Rules of Practice”), 40 C.F.R. 8§ 22.1-32. In aPrehearing Order issued July 5, 2001,
the parties were directed to file their prehearing exchange.

On August 7, 2001, Respondent filed “Respondent’s Motion for Protective Order and
Emergency Request for Preliminary Relief Deferring Any Response to U.S. EPA’s Improper
Discovery Requests Pending Disposition of ThisMotion” (“Motion”). InthisMotion, Respondent
stated that on July 27, 2001, it received a RCRA Section 3007 information request from
Complainant, the United States Environmental Protection Agency (the* EPA”), whichwasincluded
as Exhibit A.* Respondent asserted that according to the express language of this RCRA Section
3007 information request, the EPA was seeking additional information concerning the alleged
operation of the chilled vent condensers at levels exceeding the RCRA Subpart AA requirements
during the period from September 1, 1996, through February 28, 2000, which is the focus of the

! The July 25, 2001, RCRA Section 3007 information request states the request is being
made because the “EPA has determined that additional information is necessary to determine the
nature, extent and duration of the violations by Safety-Kleen Systems, Inc. at the Hebron
Recycle Center facility.” The information request requires a response on or before August 10,
2001.



EPA’sclaimin Count | of the Complaint in thismatter. Respondent argued that the RCRA Section
3007 information request is an unauthorized request for discovery for use in the pending
enforcement action that is outside the scope of the Rules of Practice. Respondent moved for a
Protective Order precluding the EPA from engaging in thealleged discovery concerning the matters
described in thisMotion and apreliminary order deferring any response to the RCRA Section 3007
information request at issue pending disposition of the Mation.

In an Order issued on August 15, 2001, Respondent was granted the preliminary relief of
deferring any response to the RCRA Section 3007 information request until the EPA served its
response to the Motion on Respondent and the undersigned had a reasonabl e opportunity to rule on
the Emergency Request for Preliminary Relief.?

On August 15, 2001, the EPA filed its Memorandum in Opposition to Respondent’ sMotion
for Protective Order and Emergency Request for Relief.® Inits Memorandum, the EPA states that
an Administrative Law Judge is without authority to review, defer, or otherwise limit the EPA’s
issuance of, or a respondent’s response to, an information collection request issued pursuant to
Section 3007 (a) of RCRA, 42 U.S.C. 8§ 6927 (a), to a respondent in a pending administrative
proceeding, prior to itsissuance or to the respondent’ sreply to the request. The EPA iscorrect. See
40 C.F.R. 8 22.19(e)(5). As such, the August 15, 2001, Order granting the preliminary relief of
deferring any response to the RCRA Section 3007 information request until the EPA served its
response to the Motion on Respondent and the undersigned had a reasonabl e opportunity to ruleon
the Emergency Request for Preliminary Relief is Vacated.*

Additionally, on August 17, 2001, the EPA filed a Motion to Forward Orders to the
Environmental Appeals Board for Review.® This motion is based on the argument that the Order
granting preliminary relief was issued without authority. In view of the above Order vacating the

20n August 7, 2001, the parties were orally advised that Respondent was granted the
preliminary relief of deferring any response to the RCRA Section 3007 information request
until the EPA served its response to the Motion on Respondent.

¥ On August 16, 2001, Respondent filed a Reply in Support of Motion for Protective
Order and Emergency Request for Preliminary Relief.

* The EPA is advised that under 40 C.F.R. 88 22.4(c)(6), 22.4(c)(10), 22.17, and 22.22
the Administrative Law Judge has the authority to impose certain sanctions against a party, such
as exclusion of evidence, that are not provided in the statute under which a case is commenced.

®> The EPA treated the oral advisement on August 7, 2001, and the August 15, 2001,
Order as two separate orders. For purposes of this Order, the two “orders’ are deemed to be one
order.



August 15, 2001, Order, the Motion to Forward Orders to the Environmental Appeals Board for
Review is now moot.

Barbara A. Gunning
Administrative Law Judge

Dated: August 24, 2001
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